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supposed to exert a demoralizing influence upon the people. 
When the power to establish post offices and post roads was sur- 
rendered to the Congress, it was a complete power ; and the grant 
carried with it the right to exercise all the powers which made 
that power effective. It is not necessary that Congress should 
have the power to deal with crime or immorality within the States 
in order to maintain that it possesses the power to forbid the use 
of the mails in aid of the perpetration of crime or immorality. 
The argument that there is a distinction between mala prohibita 
and mala in se, and that Congress might forbid the use of the 
mails in promotion of such acts as are universally regarded as 
mala in se, including all such crimes as murder, arson, burglary, 
etc., and the offense of circulating obscene books and papers, but 
cannot do so in respect to other matters which it might regard as 
criminal or immoral, but which it has no power itself to prohibit, 
involves a concession which is fatal to the contention of peti- 
tioners, since it would be for Congress to determine what are 
within and what are without the rule ; but we think there is no 
room for such a distinction here, and that it must be left to Con- 
gress, in the exercise of a sound discretion, to determine in what 
manner it will exercise the power it undoubtedly possesses. We 
cannot regard the right to operate a lottery as a fundamental 
right infringed by the legislation in question ; nor are we able to 
see that Congress can be held, in its enactment, to have abridged 
the freedom of the press. The circulation of newspapers is not 
prohibited, but the government declines itself to become an agent 
in the circulation of printed matter which it regards as injurious 
to the people. " 

Sale— Insolvency of Purchaser — Rights of Seller. — In Diem v. 
Koblitz et al., 29 N. E. Rep. 11 24 (Ohio), the question of stoppage 
in transitu and a stibsequent re-sale before the expiration of a term 
of credit, receives an exhaustive treatment. It seems that a seller 
is not bound to deliver goods to an insolvent buyer, even though 
holding the vendee's note or bill for the price, payable at the 
expiration of a term of credit, it being held that a party to a con- 
tract of sale cannot sue for its breach, unless he is himself able to 
perform on his part. After a citation of conflicting authorities 
concerning the right of the vendee to maintain an action, though 
himself unable to perform, and also in regard to the effect of 
insolvency upon such inability, the Court said: "Insolvency is 
incapacity. * * * When the sale is upon credit it is one of 
the implied conditions of the contract that the vendee shall keep 
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his credit good ; his promise to pay at a future day involving an 
engagement on his part that he will remain, and then be, able to 
pay, which engagement is broken when he becomes insolvent and 
unable to pay, and the right of the vendor to stop performance of 
the contract on his part. Nor is the rule varied by the fact that 
the vendee has given a note or bill for the price, payable when 
the credit expires. " The insolvency of the vendee is sufficient to 
justify the vendor for refusing to continue the delivery unless the 
payment be made in cash. [Mining Co. v. Brown, 124 U. S. 385.) 
Even admitting the right to refuse delivery, however, it was con- 
tended that the vendor was obliged to keep the property ready for 
delivery until the time of credit expired, and that a re-sale prior to 
that time would be a breach of the contract. The court denies 
this, saying : "The right of the vendee is to receive the goods at 
the time the vendor contracts to deliver them. * * * The breach 
therefore, if there be one, consists in his failure to deliver the 
goods according to the contract, and occurs at that time and not 
upon a sale subsequently made ; the vendee's cause of action 
arises, if at all, upon the failure to deliver and not on the re-sale. 
* * * The right of re-sale grows out of the failure of the vendee 
to keep his engagement. Not that the contract is thereby 
rescinded, for that would defeat the vendor's remedy for damages 
upon resale after due notice, but that he may elect to treat the 
agreement for the credit as at an end, on account of the vendee's 
default." 

Principal and Surety — Discharge of Surety. — Saint v. Wheeler 
6- Wilson Manufg. Co., 10 South. Rep. 539 (Ala). In this case a 
bond was executed by Saint, as principal, and four others, as sure- 
ties, for the faithful performance by Saint of the duties of a col- 
lector. Certain funds collected were retained or embezzled by 
him, and action was brought against him and his sureties to 
recover the amount so embezzled. The evidence showed that 
Saint was required to sell and discount notes and to take up and 
re-sell sewing machines, exercising his discretion, in addition to his 
work as a collector, which his sureties claimed increased the risk. 
On this point the Court held that Saint's sureties were sureties 
for his honesty, and that no modification of his duties could affect 
their liability or save them from making good his defaults, unless 
the imposition of such new duties or their performance rendered 
impossible, or materially hindered or impeded, the proper per- 
formance of the service originally undertaken. On the other 
hand it appears that Walls, an agent of the company having gen- 



